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 1.  TIME:  9:00   CASE#: MSC16-00592 
CASE NAME: SYNNEX CORPORATION VS. MAXIMUM 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY MAXIMUM GAMES LLC 
* TENTATIVE RULING: * 
 
Hearing vacated.  Notice of conditional settlement filed 4/11/18. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-01993 
CASE NAME: GERMAN LOPEZ SR.  VS.  JAIME JUAREZ 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Hearing required.  The Court wishes to assure that the father understands the ramifications of 

the settlement. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-00536 
CASE NAME: ODUAH VS. BANK OF AMERICA 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY NEW PENN FINANCIAL, LLC 
* TENTATIVE RULING: * 
 
Continued to April 30, 2018, 9:00 a.m.  Appearance by CourtCall is permitted without 
further approval. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-00536 
CASE NAME: ODUAH VS. BANK OF AMERICA 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 
Continued to April 30, 2018, 9:00 a.m.  Appearance by CourtCall is permitted without 
further approval. 
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 5.  TIME:  9:00   CASE#: MSC17-00536 
CASE NAME: ODUAH VS. BANK OF AMERICA 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY DUKE PARTNERS II LLC 
* TENTATIVE RULING: * 
 
Continued to April 30, 2018, 9:00 a.m.  Appearance by CourtCall is permitted without 
further approval. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-00686 
CASE NAME: CASIAN-GOMEZ VS. INDEPENDENT STRUCTURES 
HEARING ON MOTION FOR LEAVE TO FILE AMENDED ANSWER 
FILED BY INDEPENDENT STRUCTURES, INC., GARRET RYAN LANGUM 
* TENTATIVE RULING: * 
 

The motion of defendants Independent Structures, Inc. and Garrett Langum for leave to 
amend their Answer to is granted.  Defendants may amend their Answer to read as proposed in 
paragraph 5 of the Mohindru Declaration filed 3/7/18. 

 
Leave to amend is liberally granted at any stage of a case, including during trial.  

(Berman v. Bromberg (1997) 56 Cal.App.4th 936, 945.)  “The rule of liberality is particularly 
important where, as in the present case, an amendment is sought to an answer.”  (Dunzweiler v. 
Superior Court of Alameda County (1968) 267 Cal.App.2d 569, 576 (defendant permitted to 
plead plaintiff’s negligence).   

 
Plaintiffs argue they will be prejudiced if the amendment is allowed because vehicle 

inspections, depositions, and a mediation have already occurred, and plaintiffs have already 
dismissed a party.  The court sees no possible prejudice except regarding the vehicle 
inspections and depositions.   

 
That a plaintiff may lose her case, in whole or in part, because of an amendment 

whereas before she would win does not mean she has been prejudiced.  Prejudice means more 
than detriment.  As stated in Gonzales v. Brennan (1965) 238 Cal.App.2d 69, 75 regarding an 
amendment to add an affirmative defense of the statute of limitations, “Plaintiff’s prejudice . . . is 
non-existent.  To be sure without the amendment he might have won his lawsuit; with it, he was 
bound to lose, but as the cases . . . demonstrate prejudice and detriment are not synonymous.  
This case was as dead as the dodo when he filed it.” 

 
As for discovery issues, if plaintiffs need to take additional deposition testimony from any 

witness under the control of defendants Independent Structures, Inc., or Langum as a result of 
the amendment, defendants shall provide up to two additional hours of testimony from each 
such witness.  Defendants shall also allow a re-inspection of their vehicle if an additional 
inspection is necessary because of the amendment.   

 
If plaintiffs need to re-inspect sites or vehicles or to take additional deposition testimony 
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from other witnesses who have already given depositions, plaintiffs may make the applicable 
discovery motions.  However, the court encourages such other witnesses and parties to reach 
stipulations to allow such discovery within the guidelines expressed herein. 
 
 The parties are advised that this case is reassigned for all purposes to Department 15, 
the Honorable Judge Susanne M. Fenstermacher, as of May 7, 2018. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-01966 
CASE NAME: JUDD KESSLER VS. GERALYNNE LONG 
HEARING ON MOTION FOR RELIEF FROM JURY TRIAL WAIVER 
FILED BY GERALYNNE M. LONGMIRE 
* TENTATIVE RULING: * 
 
Defendant Longmire moves for relief from her jury trial waiver.  At a case management 

conference, plaintiff’s counsel (by telephone) agreed to a court trial.  Defendant, present in the 

courtroom, agreed to a court trial.  She states in her declaration that she previously had 

demanded a jury trial, and that at the case management conference that “both sides had agreed 

to a jury trial.  I did not know that my demand was sufficient to secure my rights, and the whole 

proceeding was conducted so quickly that I did not think to ask the court about the issue.”  

There is some apparent miswording in the declaration, i.e., the discussion was that both sides 

had agreed to a court trial, and presumably Ms. Longmire means that she did not know that her 

demand was insufficient to secure her rights. 

The showing of inadvertence is sufficient, and there is no opposition.  The motion is granted. 

The parties are advised that this case is reassigned for all purposes to Department 15, the 

Honorable Judge Susanne M. Fenstermacher, as of May 7, 2018. 

 

  

 8.  TIME:  9:00   CASE#: MSC17-02386 
CASE NAME: MORGAN VS. BURK HOLDINGS, LLC 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY DUDUM REAL ESTATE GROUP, INC., et al. 
* TENTATIVE RULING: * 
 
 Third-Party Intervenors Dudum Real Estate Group, Inc., Julie Dudum Del Santo and 
Angie Clay’s (“Third-Party Intervenors”) motion for good faith determination is continued to 
May 14, 2018, at 9:00 a.m., to allow Defendants Burk Holdings, LLC to take discovery in order 
to oppose Third-Party Intervenors’ good faith motion.  See Franklin Mint Co. v. Superior Court 
(2005) 130 Cal.App.4th 1550, 1561, fn. 5 (“The amount of discovery – if any – to be allowed and 
the scope of the good faith settlement proceeding rests in the sound discretion of the trial 
court.”); City of Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 1251, 1265 (appropriate 
for “the objecting nonsettlor to move for a continuance of the hearing, if necessary, for the 
purpose of gathering facts, which could include further formal discovery, to support its statutory 
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burden of proof as to all Tech-Bilt factors nonsettlors placed in issue in order that the matter can 
be fully and fairly litigated.”). 
  
 Because Defendants are asserting the lack of good faith, they have the burden of proof 
on that issue (CCP Section 877.6(d) and should be permitted to demonstrate, if they can, that 
the settlement is so far “out of the ballpark” in relation to the factors in Tech-Bilt, Inc. v. 
Woodward-Clyde & Associates (1985) 38 Cal.3d 488, 499-500 as to be inconsistent with the 
equitable objectives of the statute.  Defendants apparently believe that discovery will show that 
the settlement amount was unreasonably low in comparison to the settling parties’ potential 
liability based on the information available in early December 2017 and/or that Third-Party 
Intervenors entered into the settlement with Plaintiff to place the entire potential liability burden 
on Defendants.  Id. at 499-500.   
 
 Third Party Intervenors contended a settlement amount of $20,000 was reasonable 
because their liability is “minimal,” and Plaintiff’s “probable recovery is only $50,000.” (Reply, 
page 1, line 19) Whether this is true is unknown.  Plaintiff’s complaint certainly alleges an 
assortment of defects, which appear to well exceed $50,000. The Complaint alleges extensive 
damage to landscaping, her home, pool, driveway, decks, etc. from drainage issues; leaks in the 
shower enclosure which cause a dangerous slip and fall problem; excessive and dangerous 
water pressure which has caused damage to the home’s plumbing system and fixtures; exterior 
deck failures; misplacement of the fence, inter alia. (Cmplt, paragraph 6)  Even the miniscule 
amount of evidence that is presented by the Moving Parties as to one defect (an estimate for the 
repair of soil conditions at the subject property) exceeds $50,000.  See Fine Decl., paragraph 2 
and Exhibit A.  
 
 Defendants are also entitled to inquire into the nature of the settlement with Plaintiff.  
Defendants and Third Party Intervenors stood in the same position vis a vis Plaintiff prior to the 
settlement.  Both had certain duties of disclosure about the subject property as the sellers and 
as the dual agent for the sellers and buyer.  Based on the facts set out in the Del Santo 
declaration, both sellers and Defendants appear to have disclosed many, if not all, of the defects 
with the subject property to Plaintiff.  However, after entering into a settlement with the parties’ 
dual agent/Third-Party Intervenors, Plaintiff’s Complaint now seeks the entire costs of repairs to 
the subject property under SB800; rather than simply rescission of the purchase agreement for 
the failure to adequately disclose the deficiencies with the property.  
 
 Hence, the court finds, in its discretion, that some discovery is needed to ensure that the 
settlement amount is in the ballpark and not unreasonably low in relation to Third-Party 
Intervenors’ potential liability.  Additionally, the court believes that Defendants are entitled to 
explore evidence showing that their dual agent/Third-Party Intervenors entered into the 
settlement agreement with Plaintiff in order to place the entire potential liability burden on the 
sellers/Defendants.   
 
 The case management conference currently set for May 10, 2018 is continued to 
May 14, 2018, at 9:00 a.m.   
 
 The parties are advised that this case is reassigned for all purposes to Department 15, 
the Honorable Judge Susanne Fenstermacher, as of May 7, 2018. 
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 9.  TIME:  9:00   CASE#: MSL16-04477 
CASE NAME: SALGUERO  VS.  O.C. COMMUNICATIONS 
HEARING ON MOTION TO COMPEL PLAINTIFF'S RESPONSES 
FILED BY O.C. COMMUNICATIONS, INC., ORLANDO LANIER HUGHLEY 
* TENTATIVE RULING: * 
 
Hearing vacated at the request of the moving party. 

The parties are advised that this case is reassigned for all purposes to Department 15, 
the Honorable Judge Susanne M. Fenstermacher, as of May 7, 2018. 

 

  

10.  TIME:  9:00   CASE#: MSL16-04827 
CASE NAME: STATE FARM VS. ROMDHANE 
HEARING ON MOTION TO SET ASIDE ENTRY OF DEFAULT 
FILED BY DAVID SHAWN BRAVOS 
* TENTATIVE RULING: * 
 
Cross-defendant David Shawn Bravos (“Bravos”) moves to set aside the default entered against 

him on November 15, 2017.  The underlying action is a subrogation action brought by his 

insurer, State Farm, against Bechir Romdhane arising from a motor vehicle accident.  

Romdhane cross-complained against Bravos.  During the relevant time, Romdhane was 

negotiating with State Farm, who advised him that while it represented Bravos, it could not 

accept service on his behalf.  State Farm specifically requested that it be notified when the 

cross-complaint was served, or before seeking entry of a default.  Eventually, Romdhane 

obtained an order permitting service by publication.  On October 13, 2017, however, Romdhane 

managed to personally serve Bravos, according to a proof of service dated October 27, 2017.  

Service by publication was never effected.  (State Farm’s papers continue to assert that service 

was not personal, but only by publication.  This is contradicted by the record.)  Romdhane’s 

counsel did not advise State Farm when the cross-complaint was served. 

On November 2, 2017, a paralegal at State Farm sent an email to Romdhane’s counsel stating 

“We were informed that the Cross-Complaint was served on the Cross-Defendant David Shawn 

Bravos.  Will you please forward over a copy of the proof of service?  Thank you!”   State Farm 

asserts that at that time, Bravos’ State Farm agent had suggested that he may have been 

served.  Although State Farm initially asserted that Romdhane’s counsel never responded to the 

email, in fact, a paralegal from the firm responded that same day by electronic mail, forwarding 

a copy of the proof of service, showing personal service on October 13, 2017.  State Farm now 

acknowledges receipt of this notification, but complains that they earlier had requested 

notification as soon as service was affected, but it was not provided.   State Farm also states 

that this email “was not discovered until the filing of the Supplemental Declaration of Joshua G. 

Wong on March 17, 2018.”    On November 15, 2017, Romdhane’s counsel filed the proof of 

service, and requested entry of default.  Default was entered.  On November 17, Bravos 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   04/23/18 

 
 

- 6 - 

attempted to file an answer, which was rejected by the Court due to the default.  Romdhane’s 

counsel declined requests to stipulate to set aside the default. 

As of November 2, 2017, State Farm had notice that Bravos had been served on October 13, 

2017, which was plenty of time to file a responsive pleading before a default could be entered.  

While State Farm claims that the email message notify it of service was “not discovered” until 

March, they do not deny having received it on November 2nd. 

Romdhane opposes the motion on the ground that, under these facts, State Farm’s conduct 

does not constitute “mistake, inadvertence, surprise, or excusable neglect,” under Code of Civil 

Procedure section 473(b), largely because it was due neglect that is not excusable.  While 

recognizing the separate provision of the Code requiring a default to be set aside on an 

attorney’s declaration of fault, without a finding that the failing was excusable, Romdhane points 

out that the declaration submitted by the attorney in question, Ashley Feuerman, is defective 

because it neither states that it is executed within the State of California or under the laws of the 

State of California, as required by Code of Civil Procedure 2015.5.  This defect is material.  

(Kulshrestha v. First Union Commercial Corp. (2004) 33 Cal.4th 601, 612.)  He further argues 

that the declaration does not establish that the attorney’s mistake was in fact responsible for the 

entry of the default.   

State Farm is ordered to provide the Court with a declaration complying with the section 2015.5, 

but without further change to the text, by the time of the hearing.  Assuming it does so, the 

declaration is still rather opaque with respect to the circumstances.  It states only that the proof 

of service was “not discovered” until March.  The fair inference from this, however, is that the 

failure to discover the item was due to the negligence of the firm, and that had they would have 

filed an answer had they not erred in the processing of the information, they would have filed a 

timely responsive pleading.  Accordingly, the motion is granted.   

The motion is granted (subject to provision of the declaration specified above), and the answer 

shall be deemed filed. 

Where relief is based on an attorney’s affidavit of fault, the attorney is liable for reasonable 

compensatory legal fees and costs.  The Court has some concern that Romdhane’s counsel 

should have stipulated to set the default aside, which would have saved everyone money.  

Nonetheless, this is far outweighed by the fact that State Farm failed initially to read and react to 

the proof of service in November, and subsequently pursued the entire matter based on that 

failure, and only found the document in its own files after the March 16th hearing.  Romdhane’s 

fee request is reasonable, and State Farm’s attorneys are ordered to pay Romdhane’s attorneys 

$3,671 within thirty days.  

The parties are advised that this case is reassigned for all purposes to Department 15, 

the Honorable Judge Susanne M. Fenstermacher, as of May 7, 2018. 
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11.  TIME:  9:00   CASE#: MSL17-04756 
CASE NAME: MIDLAND FUNDING VS. CORTEZ 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY MIDLAND FUNDING LLC 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for judgment on the pleadings is granted.  The complaint sufficiently pleads the 

cause of action, and the answer admits the allegations of the complaint.  The statement in the 

answer that defendant cannot afford to pay is not a legal defense. 

 

  

12.  TIME:  9:05   CASE#: MSP17-00358 
CASE NAME: MATTER OF THE CONNIE CEMBURA TRUST 
HEARING RE: MOTION FOR ORDER CONFIRMING STAY OF LITIGATION 
FILED ON 03/01/18 BY JAMES CEMBURA 
* TENTATIVE RULING: * 
 
Off-calendar pursuant to the stipulation of the parties. 

 

  

13.  TIME: 10:00   CASE#: MSP16-01451 
CASE NAME: GUARDIANSHIP OF ALIANNA SHOCKLEY / ALPHONZO McINNIS 
PROBATE COURT TRIAL RE: PETITION FOR APPOINTMENT OF GUARDIAN (TB) 
FILED ON 06/26/17 
* TENTATIVE RULING: * 
 
Trial.  Parties to appear. 
 

 

 


